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The time elapsed
violation is a matter of concern in antitrust cases against online businesses 

mismatch between “law time”, 
 and “new-economy real 

time” . Compared to other sectors, internet businesses 

“fast-moving markets would 

preferable to lengthy proceedings, although these sometimes become indispensable 
to competition enforcement” 

once the market has tipped and 
network externalities are strong . Although, 
tipping is common to network industries1 but the market can tip in favour of the 
player who does not necessarily have the most innovative product but uses anti-
competitive practices to tip market in its favour . 
Fines only serve as a punishment for illegal behaviour in the past but may not 

 if there are 
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importance, the Competition Commission of India (CCI) carried out a 

. The Competition 

 

Figure 1: Feedback Mechanism related to Network Effects2 in Platforms

Source: 



Competition Commission of India Journal on Competition Law and Policy

56

Fair Competition
for Greater Good

1.1. Research Objective and Questions

4 in light of the delays in 

platforms in India, in light of time elapsed in determination of 

1.2. Methodology

A doctrinal research methodology has been adopted by the researchers for 

2. A Brief Overview of Competition Law in India and 
Background to E-Commerce Sector 

2.1. Competition Law Framework in India

the Competition Act, 
2002, . 
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 “An Act to provide, keeping in view of the economic development of the 
country, for the establishment of a Commission to prevent practices having 
adverse effect on competition, to promote and sustain competition in markets, 
to protect the interests of consumers and to ensure freedom of trade carried 
on by other participants in markets, in India, and for matters connected 
therewith or incidental thereto” 

• protection of consumer interest, 

In pursuance of these aims, the Act prohibits the agreements that are 

2.2.  E-Commerce Sector in India and underlying Competition 
Issues
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Figure 2: Procedural Flowchart for Section 3 and Section 4 Cases

Source:
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Simply put, e-commerce 
implies sale and purchase of goods and services over an electronic medium such 
as the internet. In Draft National E-Commerce Policy, released by the Department 
for Promotion of Industry and Internal Trade (DPIIT), Ministry of Commerce 
and Industry, Government of India, the term e-commerce has been described as 
follows: 

The major 
categories in e-commerce are goods, online travel agencies (OTAs), food, tech, 
etc. The market size of e-commerce in India for the years 2014 to 2018, with a 
projection till 2027, is provided in below chart (Figure 3).

Figure 3: E-Commerce Market Size in India*
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Note: *Estimated values. F after year means forecasted value. This forecast does not 
estimate the impact of COVID. The current trends emerging after COVID indicate that 
e-commerce may reach US$ 200 billion sooner than 2027 (Unicommerce, 2020).
Source: 
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Figure 4: Share of E-commerce in India’s GDP
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Figure 5: Retail E-Commerce Revenue Forecast for India
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2.3. Competition Issues in E-Commerce: A Discussion Based upon 
CCI’s Market Study on E-commerce in India

goods such as mobile phones, online mode is preferred and for some other 

“Platform Neutrality”

“own private 
label”

is related to “preferred sellers”

“unfair contract 
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terms”. 

“deep 
discounting”

related to the “Platform Price Parity Clause”

is related to “Exclusive Agreements”

their product only through preferred sellers of the platform concerned, 
5 and 

3. Analysis of Antitrust Cases against E-Commerce 
Platforms in Goods Category in Recent Times

namely All India Online Vendors Association (“AIOVA”) v. Flipkart India 
Private Limited and another (“Flipkart”) and Delhi Vyapar Mahasangh v. 
Flipkart and Amazon

3.1. Delineation of Relevant Market: Changing Stance of the CCI
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Ashish Ahuja v. Snapdeal and SanDisk, the CCI 

CCI, 

“…these two markets are different channels of distribution of the same 
product and are not two different relevant markets.”6

AIOVA v. Flipkart

AIOVA v. Flipkart is 
 “Services provided by online marketplace platforms for 

selling goods in India.”7 
“online marketplace platform” and “online retail store”

3.2. Case No. 20 of 2018 All India Online Vendors Association Ltd. v. 
Flipkart India Private Limited and another

8 The 

nuances of the online retail sector.9 
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in Appellate in Competition Appeal (AT) No. 16 of 2019

3.3. Case No. 40 of 2019 Delhi Vyapar Mahasangh v. Flipkart and 
Amazon: First Investigation Ordered by the CCI

10 

The CCI, in this case, prima facie

“…Thus, exclusive launch coupled with preferential treatment to a few 
sellers and the discounting practices create an ecosystem that may lead to an 
appreciable adverse effect on competition.”11 

Delhi Vyapar 
Mahasangh v. Flipkart and Amazon
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3.4. WP 3363/2020 Amazon v. Competition Commission of India

12

Star India 
Pvt. Ltd. v. CCI

n despite the fact that the information 
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 and  and another 

 13, and 

3.5. Decision of Appellate Tribunal in Competition Appeal (AT) No. 
16 of 2019: Second Chance for Investigation

AIOVA v. Flipkart

AIOVA v. Flipkart 
Competition Appeal 

(AT) No.16 of 2019

NCLAT,

“The CCI is directed to direct the Director General to cause an investigation 
to be made into the matter considering the information submitted by the 
Appellant and observations made by us in the present Judgement.”  
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prima facie

in Flipkart India Private Limited v. Assistant Commissioner of Income-Tax. 

 15 The AO 

 

“7. …The sum and substance of the statement of the Vice-President according 
to the AO was that the strategy of selling at a price lower (predatory 
pricing) than the cost price is to capture market share and to earn 

Assessee in the long run.”16 

losses incurred by the Assessee was to create marketing intangible 
assets and therefore the loss to the extent it is created due to predatory pricing 
should be regarded as capital expenditure incurred by the Assessee and should 
be disallowed.”17

3.6.  Summary of the Cases

In this section, the researchers attempt to summarise the cases against 
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Table 1: Summary of Cases against E-commerce Platforms

Case 
Number

Informant Opposite 
Parties

Alleged 
Violation

CCI’s 
Response

Developments

Ashish 
Ahuja

Corporation

Prima Facie no 

order dated 

Limited, and 
others

Prima Facie no 

order dated 

All India 
Online 

Association
Internet 

Limited

Prima Facie no 

order dated 

order in NCLAT 
(Competition 
Appeal (AT) 

in its order 

CCI directed to 

to carry out the 

Internet 

Limited

Section 

Section 

Section 

Section 

Prima Facie 

made for 

of Section 

to carry 

order dated 

challenged the 

its order dated 

Source:
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Delhi Vyapar Mahasangh v. Flipkart & 
Amazon, 

Figure 6: Timeline in AIOVA v. Flipkart

July 2018-
AIOVA filed 
information 

against Flipkart

November 2018 
(06.11. 2018) -

CCI passed 
26(2) order 

closing the case

January 2019-
AIOVA appealed 

against CCI's 
order in NCLAT

March 2020 
(04.03.2020)-

NCLAT 
overturned CCI's 

order dated 
06.11.2018

Source:

Figure 7: Timeline in Delhi Vyapar Mahasangh v. Flipkart and Amazon

October 2019
(25.10.2019)-

Information filed 
by Delhi Vyapar 

Mahasangh

January 2020 
(13.01.2020)-
CCI passed 

26(1) order for 
investigation by 

DG

February 2020 
(10.02.2020) -

CCI's 26(1) 
order dated 
13.01.2020

challenged by 
Amazon in 

Karnataka HC

February 2020 
(14.02.2020) 

Justice PS 
Dinesh Kumar 
stayed CCI's 
order dated 
13.01.2020

Source:



Competition Commission of India Journal on Competition Law and Policy

70

Fair Competition
for Greater Good

In AIOVA v. Flipkart, 

can be clearly seen that considerable time has elapsed in the process and, 

4. LPA 137 of 2014 Competition Commission of India v. 
M/s Grasim Industries Limited: A Way Forward for Holistic 
Investigation by Director General

AIOVA v. Flipkart and Delhi 
Vyapar Mahasangh v. Flipkart and Amazon

 

Competition Commission of India v
M/s Grasim Industries Limited (GIL)  

“…an order of the CCI under Section 26 (1) of the Act ‘triggers’ investigation 
by the DG, and that the powers of the DG are not necessarily circumscribed 
to examine only such matters that formed the subject matter of the original 
complaint. No doubt, the language of the order passed by the CCI issuing 
directions to the DG will have a bearing on the scope of such investigation 
by the DG.”18 

Prima facie
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W.P. (C) No.4159/2013 alleging that scope of the 

LPA 
137 of 2014 W.P. 
(C) No.4159/2013

LPA 137 of 2014:

“…DG was within his powers in terms of Section 26 (1) of the Act read 
with Regulations 18, 20 and 41 of the CCI (General) Regulations 2009 (CCI 
Regulations), to submit a report regarding the violation of Section 4 of the 
Act by GIL, although the direction issued by the CCI under Section 26 (1) of 
the Act was with reference to information pertaining to violation of Section 
3(3) (a), (b) and (c) of the Act.”19 

In the aforementioned judgement in LPA 137 of 2014, the Honourable 

Competition Commission of India v. Steel Authority of India 
Limited, 

“The scope of investigation to be made by the DG cannot be limited by the 
prima facie opinion expressed by the Commission. Neither, the DG is bound 
by the views given by the Commission.”20

The Hon'ble SC in this judgement has also pointed out the need for rapid 

“In the event of delay, the very purpose and object of the Act is likely to 
be frustrated and the possibility of great damage to the open market and 
resultantly, country’s economy cannot be ruled out.”
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In Excel Crop Care Limited v. Competition Commission of India, SC ruled that 

22 Another important case that has been cited in 
the order is Cadila Healthcare Limited v. Competition Commission of India. In 

23 

5. Conclusion

AIOVA v. Flipkart, the 

Delhi Vyapar Mahasangh v. Flipkart and Amazon, 

AIOVA v. 
Flipkart, 

. 
In the other case, Delhi Vyapar Mahasangh v. Amazon & Flipkart, 
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SC in Competition Commission of India v. JCB India Ltd. & others 
“… The High Court should, in our view, be more circumspect before it 

restrains an investigation under the statutory authority of the Director General.”24 

Some other general recommendations include capacity building and 

an appeal in AIOVA v. Flipkart. An internal team may be set up in the CCI 
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Endnotes

  

online marketplace platforms

8  Ibid.

  Ibid.

  Ibid.
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