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Abstract: An ongoing debate in competition jurisprudence today is 

manifold, this paper focusses on the assessment of dominance and 

cautioned against this circular interpretation of dominance and put 
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1.  Introduction: Digital Economy and Platform Markets
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potential of reaching out to a large number of customers in a shorter frame 

one group of customers is dependent on demand from the other (Singh 

MCX-
NSE case,
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2. The Concept of Relevant Market in Competition Law

competition enforcement, it is important to bear in mind that the term 

“relevant market 
means the market which may be determined by the Commission with reference to 
the relevant product market or the relevant geographic market or with reference 
to both the markets

g 

 If so, then 
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8  of the Treaty on the Functioning 

3. Dominance and Predatory Pricing: The Concepts

(a) Dominance

position of 
strength, enjoyed by an enterprise, in the relevant market, in India, which enables it 
to (i) operate independently of competitive forces prevailing in the relevant market; 
or (ii) affect its competitors or consumers or the relevant market in its favour.”  

No enterprise or 
group shall abuse its dominant position.” There shall be 
an abuse of dominant position under sub-section (1), if an enterprise or a group (a) 
directly or indirectly, imposes unfair or discriminatory (i) condition in purchase 
or sale of goods or service; or (ii) price in purchase or sale (including predatory 
price) of goods or service.
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prima facie dominance 

in the United Brands case  as “a position of economic strength enjoyed by an 
undertaking which enables it to prevent effective competition being maintained 
on the relevant market by giving it the power to behave to an appreciable 
extent independently of its competitors, of its customers and ultimately of its 
consumers”

in the United States, the antitrust laws are enforced to protect 
consumers by protecting competition, not competitors.

(b) Predatory Pricing



Competition Commission of India Journal on Competition Law and Policy

6

Fair Competition
for Greater Good

Matsushita v. Zenith “there is 
a consensus among commentators that predatory pricing schemes are rarely tried 
and even more rarely successful”
Brooke Group case

) and secondly, there 

AKZO v. 
Commission,

 This 

reiterated in the Wanadoo case
that it is possible to recoup losses is not a necessary precondition for a 

“a 
price, which is below the cost, as may be determined by regulations, of production 
of the goods or provision of services, with a view to reduce competition or eliminate 
the competitors”

 According 
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4. Conundrum of Assessing Dominance and Abuse in 
Platform Markets: The Cab Aggregator Disputes

rd

  

these companies included allegations of abuse of dominance by means of 

cases, primarily on the ground that Ola and Uber did not enjoy dominance 
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Meru v. Ola/Uber - Hyderabad, Mumbai, Kolkata 
and Chennai cases

th  The author 

Meru v. Uber – Delhi case  

4.1  Meru v. Ola/Uber - Hyderabad, Mumbai, Kolkata and Chennai 
Cases

 The 
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high market shares by themselves may not be indicative of dominance. 
Though market share is theoretically an important indicator for lack of competitive 
constraints, it is not a conclusive indicator of dominance. Further, there cannot 
be any objective criteria for determining market share thresholds and a standard 
time-period as an indicia of dominance to apply in all cases, especially when under 
the scheme of the Act, no numerical threshold for presumption of dominance has 
been prescribed  Thus, the CCI rejected allegations of dominance in the 

stance
The usage of 

that the concept of ‘dominance’ is meant to be ascribed to only one entity. Further, 
the underlined words in the above explanation indicates that the whole essence of 
Section 4 of the Act lies in proscribing unilateral conduct exercised by a single 
entity or group, independent of its competitors or consumers. In the presence 
of more than one dominant entity, none of those entities would be able to act 
independent of one another

softening of competition . 
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prima facie

Meru v. Ola - Bengaluru

the strength of network effects thus becomes a key factor in the 
determination of dominance in such market

before the CCI, relying upon the MCX-NSE case , that such pricing could 

can only be used as a complement rather than a substitute for comprehensive 
analysis of market conditions

 At the same time, 
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4.2 Meru V. Uber [Delhi case]: The COMPAT and Supreme Court 
Orders

from one point in NCR to another point 
calling taxis on telephone/internet platforms.

prima facie

should be seen in the context of overall picture as it exists in the radio 
taxi service market in terms of status of funding, global developments, statements 
made by leaders in the business, the fact that aggregator based radio taxi service 
is essentially a function of network expansion and there was adequate indication 
from the respondent that network expansion was one of the primary purpose of its 
business operation.”  

 The Supreme Court 

it can be seen that Uber was losing Rs. 204 per trip 
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any economic sense other than pointing to Uber’s intent to eliminate competition 
in the market.
Supreme Court, prima facie 

5. Comments and Analysis

The Supreme Court order is reminiscent of the order passed by the CCI 
in the MCX-NSE60 case

form of predatory pricing itself demonstrates the economic strength of an 

rejected by the CCI in the Meru v. Ola Bengaluru case, for the inconsistencies 

the Supreme Court has adopted a circular approach by considering the 

Meru 
v. Ola Bengaluru case,
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 This is of 

This interpretation of dominance by the Supreme Court also results 

The author submits that this is potentially dangerous as it could create 

This line of reasoning may be assessed in light of some of the latest 

assessing dominance, the courts in certain cases can infer dominance if 
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6. Conclusion and Suggestions: Developing a Framework for 
Regulating Competition in Digital Markets
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Market Study on 
E-Commerce 

“e-commerce entity means any person who 
owns, operates or manages digital or electronic facility or platform for electronic 
commerce, but does not include a seller offering his goods or services for sale on a 
marketplace e-commerce entity”

Suggestions
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economic tools required for understanding and assessing the dynamics of 

I. Developing Additional Tools for Competition Assessment
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reducing competition on the face of it should be prohibited in the 

of dominance “when a structural risk for competition or a structural lack 
of competition prevents the internal market from functioning properly
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This approach could also be considered in India, at least as an interim 

II. Amendment to the Law by Changes to Existing Legal Principles

 

 some evidence of harm to competition, 
proof of actual detrimental effects on competition  A 
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When assessing the market position of an undertaking 
acting as an intermediary on multi-sided markets, account should be taken 
in particular of the importance of the intermediary services it provides for 
access to supply and sales markets

Endnotes

  See 

, 

  Ibid  See

  See generally, 
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The Commission shall, while determining 
the relevant geographic market, have due regard to all or any of the following factors, namely:— 

policies; (d) adequate distribution facilities; (e) transport costs; (f) language; (g) consumer 
preferences; (h) need for secure or regular supplies or rapid after-sales services.” 

The Commission shall, while determining the relevant product market, have 
due regard to all or any of the following factors, namely:— (a) physical characteristics or end-
use of goods; (b) price of goods or service (c) consumer preferences; (d) exclusion of in-house 

see 

  See generally 

8

“all agreements between undertakings, decisions by associations of 
undertakings and concerted practices which may affect trade between Member States and which 
have as their object or effect the prevention, restriction or distortion of competition within the 
internal market.” 

  Infra  

Opening of Proceedings against Amazon, , 

pdf

  See generally

“The Commission shall, while inquiring 
whether an enterprise enjoys a dominant position or not under section 4, have due regard to 
all or any of the following factors, namely:— (a) market share of the enterprise; (b) size and 
resources of the enterprise; (c) size and importance of the competitors; (d) economic power of 
the enterprise including commercial advantages over competitors; (e) vertical integration of 
the enterprises or sale or service network of such enterprises; (f) dependence of consumers on 
the enterprise; (g) monopoly or dominant position whether acquired as a result of any statute 
or by virtue of being a Government company or a public sector undertaking or otherwise; 

cost of entry, marketing entry barriers, technical entry barriers, economies of scale, high cost 
of substitutable goods or service for consumers; (i) countervailing buying power; (j) market 
structure and size of market; (k) social obligations and social costs; (l) relative advantage, by 
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way of the contribution to the economic development, by the enterprise enjoying a dominant 
position having or likely to have an appreciable adverse effect on competition; (m) any other 
factor which the Commission may consider relevant for the inquiry.”

See , 
See also 
that market share of an enterprise is only one of the factors that decides whether an enterprise 
is dominant, or not, but that factor alone cannot be decisive proof of dominance. Also, the Act 
has not prescribed any market share threshold for determining dominance of an enterprise in 
the relevant market.” See 

,

: “Any abuse by one or more undertakings of a dominant position within the internal 
market or in a substantial part of it shall be prohibited as incompatible with the internal market 
in so far as it may affect trade between Member States. Such abuse may, in particular, consist 
in: (a) directly or indirectly imposing unfair purchase or selling prices or other unfair trading 
conditions; (b) limiting production, markets or technical development to the prejudice of 
consumers; (c) applying dissimilar conditions to equivalent transactions with other trading 
parties, thereby placing them at a competitive disadvantage; (d) making the conclusion of 
contracts subject to acceptance by the other parties of supplementary obligations which, by 
their nature or according to commercial usage, have no connection with the subject of such 
contracts.”

2007 II-03601. 

  See 
American Tobacco Company, 

, 

  Ibid. 

.,

 See 
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1991 I-03359.

 Ibid.

See 

See Ibid.

, 
See also Supra 

.,

, 

, 

, 

  Supra 

  Supra 

 Ibid.

 Supra

.,
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 Ibid. 

 Ibid.

 Ibid

 Ibid.

 Ibid.

 Supra

 Ibid.

 Ibid.

, 

 Ibid. 

 Ibid.

 Ibid. 

 Ibid.

Ibid.

 Ibid.

 Supra

 Ibid.

 Ibid.

 See

 See Hourihan and Finn
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